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1. Introduction
The North Atlantic Treaty Organization’s
‘humanitarian war’ in Kosovo last year has
once again brought to the fore the long-
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Scottish High Court Ducks
Lord Advocate’s Challenge

On March 30, 2001 the Scottish
High Court rendered its judgment
on four questions of law referred

by the Lord Advocate with respect to the
decision of magistrate, Margaret Gimblett,
in which the “Trident Three” were acquit-
ted of criminal charges for willfully causing
£80,000 of damage to a Trident support
barge at the Faslane naval base in Scotland.
The High Court found that:

1. In a trial under Scottish criminal
procedure, it is not competent to
lead evidence as to the content of
customary international law as it
applies to the United Kingdom.

2. No rule of customary international
law justifies a private individual in
Scotland in damaging or destroying
property in pursuit of his or her
objection to the United Kingdom’s
possession of nuclear weapons, its
action in placing such weapons at
locations within Scotland or its

policies in relation to such weapons.
3. The belief of an accused person that

his or her actions are justified in law
does not constitute a defence to a
charge of malicious mischief or
theft.

4. It is not a general defence to a crimi-
nal charge that the offence was com-
mitted in order to prevent or bring
to an end the commission of an
offence by another person.

In conclusion the Court stated that it had
“grave misgivings as to the justiciability of
the issues which [it had] been asked to deal
with, in relation to defence policy and the
deployment of Trident”. The Court also
stated that “even ignoring the issue of justi-
ciability” it was not “persuaded that the
facts of what the respondents did, or any-
thing in the nature or purposes of the
deployment of Trident, indicate any foun-
dation at all, in Scots or in international
law, for a defence of justification”.

standing legal, political and moral debate
surrounding the doctrine of humanitarian
intervention1 and in particular the right of
states to intervene militarily in another
state, without Security Council authorisa-
tion, in order to prevent gross violations of
fundamental human rights and internation-
al humanitarian law.
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force refers to military action taken
by a state without the authorisation
of the Security Council. The term
unilateral intervention can also refer
to unauthorised military interven-
tion by more than one state and, for
the purposes of this paper, will be
used interchangeably with the term
“unauthorised intervention”.

Broadly speaking there are two
schools of thought on the legality of
unilateral or unauthorised humani-
tarian intervention.9 Those who
argue in favour of the right to uni-
lateral humanitarian intervention
maintain that the evolution of inter-
national human rights law and the
Charter have had a revolutionary
effect on the international legal sys-
tem. From a “deontological” moral
perspective,10 it is the individual,
and not the state, that lies at the
centre of international law. States
receive their legitimacy from the
will of the people. Hence, sover-
eignty is not an inherent right of
states but, rather, derives from indi-
vidual rights. Thus, when sovereign-
ty comes into conflict with human
rights, the latter must prevail.
Fernando Tesón, a leading propo-
nent of the legal right to unilateral
humanitarian intervention, argues
as follows:

The human rights imperative under-
lies the concepts of state and govern-
ment and the precepts that are de-
signed to protect them, most pro-
minently article 2(4). The rights of
states recognized by international law
are meaningful only on the assump-
tion that those states minimally
observe individual rights. The United
Nations purpose of promoting and
protecting human rights found in
article 1(3), and by reference in article
2(4) as a qualifying clause to the pro-
hibition of war, has a necessary prima-
cy over the respect for state sovereign-
ty. Force used in defense of funda-
mental human rights is therefore not a
use of force inconsistent with the pur-
poses of the United Nations.11

2.1 The Charter Regime on the
Prohibition Against the Use of
Force
Forcible intervention in another
state is prohibited in international
law under Article 2(4) of the United
Nations Charter which states:

All Members shall refrain in their
international relations from the
threat or use of force against the ter-
ritorial integrity or political indepen-
dence of any state, or in any other
manner inconsistent with the Pur-
poses of the United Nations.

This general prohibition on the use
of force has been confirmed by the
International Court of Justice in the
Corfu Channel Case 2 and the Case
Concerning Military and Paramili-
tary Activities in and Against Nica-
ragua3 and is considered to be a rule
of jus cogens — that is, a perempto-
ry norm of international law from
which no subject of international
law may derrogate.4 The two main
exceptions5 to this general prohibi-
tion are: the right of a state to use
force in self defence or collective self
defence under Article 51 of the
Charter; and the right of the
Security Council under Article 42

to authorise the use of force “to
maintain or restore international
peace and security”.

In legal terms, “international
peace and security” has traditionally
been narrowly defined as the main-
tenance of inter-state order. How-
ever, the practice of the Security
Council can be seen to have modi-
fied this concept to include grave
humanitarian crises and it is gener-
ally recognized among Western legal
scholars that the Security Council
now has an exclusive right to autho-
rise the use of force for the purpose
of preventing or stopping gross and
widespread violations of fundamen-
tal rights.

Whether or not there is an oblig-
ation on the part of the Security
Council to take such action is
another question. According to
Bruno Simma, acts of genocide as
defined in the Genocide Convention
may trigger an obligation to act to
prevent or stop such actions.6

However, Sean Murphy argues that
‘[t]o date … the notion of a ‘duty to
intervene’ by the United Nations,
regional organizations, or states
does not appear present in interna-
tional law.7 The Secretary-General
of the United Nations has suggested
that where crimes against humanity
are being committed “and peaceful
attempts to halt them have been
exhausted, the Security Council has
a moral duty to act on behalf of the
international community”.8

2.2 Unilateral or Unauthorised
Humanitarian Intervention
Military action taken with the
authorisation of the Security Coun-
cil by a state or group of states
against another state to prevent gross
and widespread violations of funda-
mental rights is referred to as collec-
tive intervention. Unilateral interven-
tion involving the threat or use of

Humanitarian Intervention
from cover
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The underlying assumption is that human rights constitute
self-evident truth, and a natural law which has primacy over
any notion of state sovereignty or positive international law.

On the other hand, those who argue against the right of
unilateral humanitarian intervention do so from a positivist
perspective. These writers maintain that, based on the accept-
ed rules of treaty interpretation — textual analysis and an
examination of the travaux préparatoires of the Charter —
Article 2(4) was meant to be a watertight prohibition against
the use of force,12 and any customary right of unilateral inter-
vention which may have existed was extinguished by the
United Nations Charter.

These writers argue that certain fundamental human
rights13 are obligations erga omnes, that is, obligations every
state is bound to observe vis-à-vis all other states. However,
although each state has the right to take action to ensure
respect for these fundamental rights, this does not entail a
right to use force14 without Security Council authorisation for
such a purpose. Although the purposes of the Charter are to
maintain international peace and security, to develop friendly
relations among nations based on respect for equal rights and
self-determination and to promote and encourage respect for
human rights, some of these writers suggest that “any time
that conflict or tension arises between two or more of these
values, peace must always constitute the ultimate and prevail-
ing factor”.15 Thus while respect for human rights is consid-
ered important to a just international legal order, it is argued
that neither the Charter, current state practice nor scholarly
opinion conclusively support the view that there is a right of
unilateral, unauthorised intervention to stop or prevent gross
and widespread violations of fundamental rights.16

2.3 Kosovo and the question of the legality of
NATO’s unauthorised use of force
Following NATO’s intervention in Kosovo, a survey of many
of the legal scholars writing on the subject suggests that a
majority of these writers adhere to the positivist argument
which rejects the right of unilateral or unauthorised human-
itarian intervention. Thus, while there is an obligation on the
part of states to ensure respect for fundamental human rights,
there is no legal right to threaten to use or to use force to
compel such compliance. Yet, while these writers maintain
that the NATO intervention was formally “illegal” —
because NATO did not obtain the required Security Council
authorisation before or after the campaign17 — most also sug-
gest that a purely legal analysis is inadequate to assess the
legitimacy of the NATO intervention.18

According to the Danish Institute Report, the question of
legitimacy is determined primarily based on moral or politi-

CALL TO

ACTION
The government of Canada has not yet made a
decision about whether it will participate in
the proposed U.S. National Missile Defence
system. Please write to the Prime Minister
and the Ministers of Foreign Affairs and
Defence and let them know your concerns
about NMD. Or visit the Bombs Away website
at www.bombsaway.ca and send a fax automati-
cally to Minister Manley.

Sample Letter:

The Right Honourable Jean Chretien, PC, MP
Prime Minister of Canada
House of Commons
Ottawa, Ontario KIA OA6

Dear Prime Minister Chretien,

I am writing to express my deep concern
about the National Missile Defence (NMD) sys-
tem proposed by the U.S. and to urge you to
reject U.S. pressures to support or join in
the deployment of such a system.

The proposed U.S. NMD system would undo what
was achieved this year at the NPT
Conference, deal a severe blow to efforts to
reduce the huge Russian and U.S. nuclear
arsenals, undermine or destroy the ABM Treaty
and other arms control treaties, and drasti-
cally harm the U.S.-Russian strategic rela-
tionship. NMD will encourage all states with
ballistic missiles and nuclear weapons to
always maintain enough of such weapons to
overcome any NMD system. Russia and China,
at a minimum, would feel constrained to
maintain significant nuclear arsenals, which
for Russia will mean not going below certain
numbers, and for China would mean having to
build up its arsenal.

Canada should reject NMD and call for inten-
sified and concrete measures to pursue the
disarmament obligations acknowledged at the
NPT Review Conference. I urge you and the
Canadian government to work with like-minded
countries to promote the active pursuit of
alternative approaches to managing the bal-
listic missile defence problem. Canada should
neither join nor remain silent in the face
of U.S. plans to deploy a missile defence
system, which will endanger Canadian and
global security and undermine Canada’s
nuclear disarmament objectives.

Sincerely,

(cont’d over)



cal considerations but may also
involve legal considerations which
may have important political conse-
quences. Determining whether or
not a particular intervention is or
was justifiable involves the ap-
plication of criteria such as:

… the overall respectability and legit-
imacy of the countries involved in a
given action, the procedures and the
modalities of the action, whether the
action enjoys the explicit or implicit
support of a considerable number of
countries and international organisa-
tions, whether the action is deemed
necessary and proportionate etc.19

On this view, any assessment of a
particular instance of humanitarian
intervention the legal analysis is
only one part. Thus, with respect to
NATO’s intervention in Kosovo,
Richard Falk observes:

It is correct that normal textual read-
ings are on their side, and that the
Charter system cannot be legally
bypassed in the manner attempted by
NATO. Yet it is equally true that to
regard textual barriers to humanitari-
an intervention as decisive in the face
of genocidal behavior is politically
and morally unacceptable, especially
in view of the qualifications imposed
on the unconditional claims of sover-
eignty by the expanded conception of
international human rights.20

The current recognition of interna-
tional humanitarian and human
rights law as international concerns
then, while not providing a legal
right to forcefully intervene without
Security Council authorisation to
prevent gross violations of human
rights, may provide a moral right and
perhaps even a moral obligation to
do so.

In a similar vein, other writers
have argued that the legality of an
incidence of humanitarian interven-
tion would have to be weighed
against a state or group of states

compliance with international law
in all other aspects during its con-
duct of the particular humanitarian
campaign. As Bruno Simma states:

‘humanitarian interventions’ involv-
ing the threat or use of armed force
and undertaken without the mandate
of the authorization of the Security
Council will, as a matter of principle,
remain in breach of international law.
But such a general statement cannot
be the last word. Rather, in any
instance of humanitarian intervention
a careful assessment will have to be
made of how heavily such illegality
weighs against all the circumstances of
a particular concrete case, and of the
efforts, if any, undertaken by the par-
ties involved to get ‘as close to the law’
as possible. Such analyses will influ-
ence not only the moral but also the
legal judgment in such cases.21

With respect to NATO’s interven-
tion in Kosovo, Simma argued that
at the time of writing (the initiation
of the bombing campaign), the
Alliance made every effort to remain
“close to the law” by closely follow-
ing and linking its efforts to the res-
olutions of the Security Council and
by stating that the action taken was
an urgent measure to prevent a larg-
er humanitarian crisis.22

However, certain writers have
suggested that the requirement of
staying “as close to the law as possi-
ble” means more than tying actions
to Security Council resolutions.
First, international law requires that
states settle their disputes by peace-
ful means and that recourse to the
use of force be a last resort, once all
avenues of peaceful resolution of a
situation have been explored.23

Except in circumstances of self-
defence, the threat or use of force is
the domain of the Security Council.
According to Falk, NATO did not
pursue what he refers to as “flexible
diplomacy” which he argues may
have allowed the situation in Kosovo
to be resolved without recourse to
war.24 For Falk, the fact that NATO

failed to exhaust the peaceful means
to resolve the situation in Kosovo
further undermines the legitimacy
of its initiative. He writes:

… a recourse to force should be
clearly presented as the consequence
of an energetic, good faith attempt
via flexible diplomacy to find a
peaceful solution. The failure to
make this attempt severely compro-
mises the normative status of the
NATO initiative, and does so regard-
less of the legal rationale selected to
justify the action. NATO’s way of
proceeding also weakens the argu-
ment for bypassing the United
Nations and the restrictive con-
straints of international law.25

Second, where force is used for hu-
manitarian reasons the legal require-
ments of necessity and proportion-
ality with respect to that use of force
are even more important.26 As Ruth
Gordon states, “a humanitarian op-
eration must be executed at a level
commensurate to the evil it seeks to
curtail”.27 Thus, a use of force for
humanitarian purposes whether it is
authorised or unauthorised by the
Security Council must comply with
the principles of international law
applicable in armed conflict and in
particular the rules of international
humanitarian law.

Under international humanitari-
an law, civilians and civilian objects
may not be directly targeted and all
feasible precaution must be taken to
prevent civilian deaths.28 Incidental
injuries caused to civilians or civil-
ian objects are required to be pro-
portionate to the purpose of the
attack.29 Moreover, an attack is
deemed indiscriminate which “may
be expected to cause incidental loss
of civilian life, injury to civilians,
damage to civilian objects, or a
combination thereof, which would
be excessive in relation to the con-
crete and direct military advantage
anticipated”.30 In addition to strict

(cont’d page 7)
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ON FEBRUARY 13, 2001, THE HON.
Svend Robinson made the following
motion:

“in the opinion of this House,
the government should: (a) express
Canada’s firm opposition to the pro-
posed American National Missile
Defense (NMD) System as it repre-
sents a threat to international arms-
control agreements and raises the
possibility of a new nuclear arms
race; (b) refuse Canadian participa-
tion in the research, development,
or production of components for
use in the NMD; and (c) work with
other governments to strengthen
and deepen existing arms-control
agreements toward the goal of elim-
inating all nuclear weapons.”

On March 20, 2001, the Hon.
Fernand Robichaud made this re-
sponse to a question raised by Sena-
tor Pierre Claude Nolin on National
Missile Defence:

“Canada has not yet taken a posi-
tion on US plans for National Mis-
sile Defence.  The US has not yet
taken a decision to deploy a Nati-
onal Missile Defence System nor has
the US invited Canada, or any other
ally, to participate in NMD. We are
encouraging the new Adminis-
tration to deepen its dialogue with
allies and other concerned countries
–including Russia and China–and
are urging them to take those views
into account.

We are also urging the US to take
all the time needed to fully explore
the implications of a decision on
NMD deployment and to find a
way forward that maintains global
strategic stability and that advances
the security of the US, as well as of
all of its allies. We will further
engage the US on how best to

address current security threats and
will continue to assess the proposed
NMD system.

We remain concerned about the
implications of the proposed NMD
system for strategic stability and the
potential for it to spark a new arms
race and undermine the existing
non-proliferation, arms control and
disarmament regime.

We share US concerns about new
threats to both national and global
security, including threats from
intra-state conflict, from terrorist
attack and from the proliferation of
weapons of mass destruction. We
will need to know more about the
approach that the US will take
before we can take a firm position
on this issue. In Brussels, Minister
Manley emphasized the need for
dialogue with the US in order to
influence US thinking on NMD.”

DU Ordinance is
already illegal
ACCORDING TO PUBLIC ADVOCACY

attorney Karen Parker, the use of
depleted uranium weaponry is al-
ready contrary to international law.
Parker, who practices human rights
and humanitarian law and reports
regularly at the U.N. Commission
on Human Rights in Geneva argues
that “in evaluating whether a partic-
ular weapon is legal or illegal when
there is not a specific treaty, the
whole of humanitarian law must be
consulted”. Parker delivered a sum-
mary of her argument at the Inter-
national Conference Campaign
Against Depleted Uranium held in
Manchester, U.K. November 4-5 of
last year:

NMD in the House and Senate
“There are four rules derived

from the whole of humanitarian law
regarding weapons: 

1. Weapons may only be used
in the legal field of battle,
defined as legal military
targets of the enemy in the
war. Weapons may not have
an adverse effect off the
legal field of battle. (The
“territorial” test). 

2. Weapons can only be used
for the duration of an
armed conflict. A weapon
that is used or continues to
act after the war is over
violates this criteria. (The
“temporal” test). 

3. Weapons may not be unduly
inhumane. (The
“humaneness” test). 

4. Weapons may not have an
unduly negative effect on
the natural environment.
(The “environmental” test). 

DU weaponry fails all four tests.
(1) It cannot be “contained” to legal
fields of battle and thus fails the ter-
ritorial test. (2) It continues to act
after hostilities are over and thus
fails the temporal test. (3) It is inhu-
mane and thus fails the humaneness
test. DU is inhumane because of
how it can kill — by cancer, kidney
disease, etc. long after the hostilities
are over. DU is inhumane because it
causes birth (genetic) defects thus
effecting children (who may never
be a military target) and who are
born after the war is over. The use of
DU weapons may be characterized
as genocidal by burdening gene
pools of future generations. (4) DU
cannot be used without unduly
damaging the natural environment
and thus fails the environment test.”

For further information see
<http://www.prop1.org/2000/du/
00du/0002duun.htm>
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We grieve the loss of Bill Epstein who died
February 29th, 2001. In the past, I had

been the recipient of phone calls often starting
something like “What are you people going to do
about......?”. It was Bill Epstein on the phone
ready to encourage and advise.

Bill was quite an incredible Canadian, present
at the drafting of the UN Charter and representa-
tive for the UN Secretary General during the
negotiations for the Non-Proliferation Treaty and
the Treaty of Tlatlolco (the Latin American
Nuclear-Weapon-Free Zone). He was involved
also in the negotiations for the Biological
Weapons Convention, the Partial Test Ban Treaty,
and the Seabed Arms Control Treaty. Unlike oth-
ers involved in these negotiations, Bill tenacious-
ly explained and monitored the life of these
treaties. Few people, if any, have reached Bill’s
level of understanding of their diplomatic history
and language. 

In a recent comment, Bill highlighted his
career as “the longest-serving Canadian at the
U.N.” and noted these achievements. He served
as a UN official, including over 20 years as
Director of Disarmament, as an adviser on disar-
mament to the Canadian Delegation to six ses-
sions of the UN General Assembly, and for some
years as a representative of the Pugwash
Conference. He was actively associated with
Disarmament Times since its founding in 1978.
He was editor of “The UN and Disarmament
1945 – 1970” and authored over 300 articles and
seven books including “The Last Chance:
Nuclear Proliferation and Arms Control” and
“The Prevention of Nuclear War: a UN
Perspective.”

Bill worked in constant hope that the “struggle
will go on, and even intensify, as it must if our civ-

ilization is to survive.” In the April 1999 Nuclear
Disarmament commentary, he talked about the
ups and downs of disarmament negotiations over
the years and of the need for civil society to build
its influence. He commented:

“I have never been able to understand why the
nuclear powers don’t seem to comprehend that
the very existence of nuclear weapons, why they
believe are the best means for enhancing their
security, is really the only threat to their contin-
ued existence. Surely, if the only function of these
deadly weapons is to deter any nuclear attack by
the fear of mutual assured destruction, all of the
nuclear powers would be infinitely more secure if
they all just got rid of them …”

“… If the Herculean efforts required to elimi-
nate nuclear weapons are to succeed, we must find
a way to mobilize the information media and the
people of the world to undertake a sort of moral
crusade against the weapons that the President of
the World Court in the advisory opinion of the
court, called ‘the ultimate evil.’

“If the nations can agree, as they have, to the
elimination of the other two weapons of mass
destruction — chemical and biological weapons
— and to end all nuclear test explosions and the
deployment of anti-personnel mines, they should
be able to get rid of the most dangerous and evil
weapon of all. But we must all work very much
harder if we are ever to achieve that goal.”

As Senator Roche has said, “The world of
nuclear disarmament has lost a giant … Highly-
informed, indefatigable and tenacious, Bill
Epstein never wavered in his commitment and
work for a nuclear weapons-free world.”

May our work over the coming years honour
the spirit and memory of Bill Epstein. 

— Bev Tollefson Delong

Honouring Bill Epstein



Thus, where a state or group of
states acts without the authorisation
of the Security Council, the legiti-
macy of its actions will likely be
judged on how closely its conduct
follows the principles of internation-
al law in every other aspect, as well
as whether or not it has moral or
political justifications for its actions
(although such justifications will
affect the determination of legitima-
cy). A NATO campaign which had
adopted a method of warfare which
would have protected the vulnerable
population (i.e. using ground
troops, setting up safe havens and
safe corridors) and which, among
other things, had not targeted civil-
ian infrastructure may have been
seen by its critics as more legitimate
although technically illegal.

2.4 Is there and Emerging Legal
Right of Unauthorised
Intervention?
As discussed above there appears to
be agreement among the legal schol-
ars surveyed that the Security
Council has the legal right to autho-
rise the use of force to prevent wide-
spread deprivations of internation-
ally recognised human rights. In
addition, a majority of writers sur-
veyed appear to agree that unilater-
al or unauthorised intervention by a
state or group of states for such a
purpose is currently illegal. How-
ever, it is not impossible that a cus-
tomary rule permitting unautho-
rised intervention could develop in
the future.

Customary laws derive from a
general and consistent practice of
states which is accompanied by a
belief in, and sense of, legal obliga-
tion (opinio juris). The requirement
of general and consistent practice is
not absolute. There are examples of
customary law emerging from a sin-
gle action where there is widespread

support for that action. However, as
Mary Ellen O’Connell points out
such instances are rare.35 “Whatever
the arguments, international legal
rules are not easily changed. One
act not in conformity with the rules
does not eliminate a legal regime,
unless one finds overwhelming sup-
port for the change.”36

Antonio Cassese has argued that
the NATO action in Kosovo could
lead to the development of a cus-
tomary rule allowing unilateral
humanitarian intervention. Writing
at the initiation of NATO’s bomb-
ing campaign, Cassese states:

… this particular instance of breach
of international law may gradually
lead to the crystallization of a general
rule of international law authorizing
armed countermeasures for the exclu-
sive purpose of putting an end to
large-scale atrocities amounting to
crimes against humanity and consti-
tuting a threat to the peace.37

However, writing at a later date,
Cassese finds that while “it is pre-
mature to maintain that a custom-
ary rule has emerged”,38 there was a
strong and widespread sense among
governments that NATO’s unau-
thorised use of force was morally
necessary. He argues that this sense
of moral obligation or opinio neces-
sitatis would constitute the required
psychological element for the for-
mation of a customary law except
that it did not yet possess “the req-
uisite elements of generality and
non-opposition”.39 It is not clear
however, on a positivist analysis
whether a sense of moral obligation
can be equated with a sense of legal
obligation (opinio juris).

While there is a sense that
NATO’s unauthorised use of force
in Kosovo has to varying extents
undermined the Charter regime on
the use of force with respect to
intervention,40 NATO’s campaign

compliance with the requirements
of international humanitarian law,
Christine Chinkin argues that hu-
man rights law imposes an obliga-
tion on the part of the intervenors:

Human rights give rise to responsi-
bilities in states (acting individually
and collectively) and in people. These
must encompass a duty not to make
conditions worse for a threatened
population and the obligation to
respect the civil, political, economic,
social and cultural rights of all civil-
ians.31

Thus, the means of enforcement
chosen must be effective to protect
the vulnerable civilian population
and must not endanger them or
their way of life further.

In the context of Kosovo,
NATO’s actions were subject to
strong criticism in the face of sever-
al widely publicized bombings of
non-military targets, such as urban
telecommunications towers, major
and minor bridges, heating plants,
electric power stations, water sup-
plies, and, mistakenly, civilian con-
voys. Reports published by Am-
nesty International32 and Human
Rights Watch33, which investigated
these bombings, note that accord-
ing to Yugoslavian figures, some
400-600 civilians were killed. The
reports suggest, respectively, that
these killings of civilians could con-
stitute violations of the laws of war
or violations of humanitarian law.
In addition, the Amnesty Report
suggests that NATO’s “means and
methods of attack” including its
high altitude bombing policy cau-
sed unlawful civilian deaths and
that its use of certain weapons such
as cluster bombs and depleted ura-
nium ordinance may also “have
contributed to causing unlawful
deaths”.34

- 7 -
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in Kosovo has been described
among other things as a “study in
failed diplomacy”41 and a “badly
flawed precedent for evaluating
future claims to undertake humani-
tarian intervention without proper
UN authorization”.42 Many of the
legal scholars surveyed argue that
the NATO intervention should be
treated as a single incident which
constitutes an illegal intervention
and does not lay the ground for an
emerging legal right of unilateral
intervention in international law.43

With respect to state practice
and opinio juris, it is significant that
both Russia and China openly criti-
cised the fact that NATO acted
without authorisation of the Se-
curity Council.44 In addition, most
of the NATO member states who
participated in the intervention
have maintained that the unautho-
rised use of force in Kosovo was a
singular incident and should not be
seen as modifying the use of force
regime.45 This is reflected in state-
ments made by several NATO
member states, including the U.S.,
France, Germany and Belgium
where they insisted

… that they had never stopped
attaching crucial importance to the
central role of the Security Council.
The armed attack was initiated only
as an exceptional measure justified by
the failure of that body to act.
However, as soon as the Security
Council was in a position to take the
issue into its own hands, they would
discontinue any military action.21

The German government, in partic-
ular, was strongly opposed to the
idea that NATO’s use of force with-
out Security Council authorisation
would lead to the development of a
right to unilateral intervention.47 In
addition, it is significant that nei-
ther NATO nor its member states

(with the exception of Belgium48)
justified the use of force in Kosovo
in legal terms.50

With respect to the question of a
moral right of states to intervene in
such situations where the Security
Council is unable to act, both the
legal literature and the statements of
NATO governments reveal a high
level of agreement that there was
moral and political justification for
taking military action.50 As Cassese
observes, “There is a widespread
sense that [fundamental human
rights] cannot and should not be
trampled upon with impunity in
any part of the world”.51

In addition, it is significant to
note the language used by then
Secretary-General of NATO, Javier
Solana, in justifying the interven-
tion. At the time the bombing
began, Solana stated that “[t]his
military action is intended to sup-
port the political aims of the inter-
national community… We must
halt the violence and bring an end
to the humanitarian catastrophe
now unfolding in Kosovo… We
have a moral duty to do so. The
responsibility is on our shoulders
and we will fulfil it.”52

However, as Chinkin rightly
points out, the moral justifications
for use of force in Kosovo are
undermined by the fact that ethnic
cleansing and other gross violations
of fundamental human rights are
occurring in many other countries
such as Sudan, Afghanistan or
Ethiopia, to name a few. Thus,

… the commitment to human rights
that humanitarian intervention sup-
posedly entails does not mean equal-
ity of rights worldwide. The human
rights of some people are more worth
protecting than those of others.53

The issue of the selectivity of the
intervention, notwithstanding, the
opinio necessitatis described by

Cassese may be evidence of a moral
right and perhaps even a moral
obligation to act. However, it would
appear that the NATO campaign in
Kosovo does not reflect the emer-
gence of a customary legal right of
unilateral humanitarian interven-
tion. This suggests that a state or
group of states is still legally obliged
to gain Security Council authorisa-
tion for any use of force that is not
for the purpose of collective self-
defense.54

A copy of the complete paper is available at
http://www.ploughshares.ca/content/WORK-
ING%20PAPERS/wp012.html
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Not guilty verdict for
trident Ploughshares
Activists 
SYLVIA BOYES, A FORMER LOLLYPOP

lady and Keith Wright, a lecturer
with a Masters in nuclear physics
were acquitted of charges of con-
spiracy to cause criminal damage to
the HSM Vengeance. The two were
apprehended near the Trident sub-
marine which docked at Barrow-in-
Furness, Cumbria, in November,
1999. They were wearing wetsuits
and carrying an axe, hammers and
aerosol cans of varnish.

Poll Shows Canadians
Oppose Nuclear Power
ON APRIL 2, 2001 THE SIERRA CLUB

of Canada issued a press release stat-
ing that the crown corporation,
Atomic Energy of Canada Ltd.
(AECL) and the Canadian Nuclear
Association (CNA), a lobby group
were preparing to launch a major
advertising and public relations
campaign to promote nuclear
power.  According to two polls con-
ducted last fall which were co-spon-
sored by AECL and CNA, 50% of
Canadians oppose nuclear power
while only 40% support it.  The
results show a significant  decline in
support for nuclear power over the
last ten years.

The press release also noted that
AECL which designs and sells
nuclear reactors has received taxpay-
er subsidies of $16.6 billion since
1952 and a subsidy of $156.5 mil-
lion in 1999-2000. In addition,
AECL has suffered a series of major
setbacks in international sales over
the last few years.  Last year Turkey
decided not to build two reactors
and last week it was revealed that
South Korea would not be purchas-
ing two CANDU reactors.
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